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IN THE COURT OF SESSIONS  JUDGE, SONITPUR AT TEZPUR 

 

SESSIONS  CASE NO 288 OF 2016 

Under Section 3395  of the IPC 

GR Case No. 2089 of 2015 

 

Present    :-        Sri Ashok Kumar Borah, AJS   
      Sessions Judge, Sonitpur 
      Tezpur. 
Prosecutor     :-        State of Assam   

       -vs- 

Accused    :-        1. Hasen Ali,  

      S/O Kalu Seikh 

       Vill-  Na pam 
      P.S. – Tezpur 

      Distt:- Sonitpur, Assam 
      2. Moinuddin Haque 

      S/O Robi Hussain 

       Vill-  Na pam 
      P.S. – Tezpur 

      Distt:- Sonitpur, Assam 
      3. Babul Haque  

      S/O  Late Nabir Hussain 

       Vill-  Na pam 
      P.S. – Tezpur 

      Distt:- Sonitpur, Assam 
      4. Nur Zamal 

      S/O Abdul Hakim 
       Vill-  Na pam 

      P.S. – Tezpur 

      Distt:- Sonitpur, Assam. 
 
Date of framing Charge  :-        09-01-2017    

Date of Recording Evidence  :-        08-03-2017  

       

Date of examination of  

accused u/s 313 of Cr.P.C  :-  08-03-2017    

   

Date of Argument   :-   08-03-2017   

Date of Judgment   :-   08-03-2017   

     

Counsel for the Prosecution  :-   Mr. H.P. Sedai,P.P   

Counsel for Accused    :-   Mr. G. Sarkar,Advocate.  
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J  U  D  G  M  E  N  T 

1.  In this case accused persons Hasen Ali, Moinuddin Haque, Babul 

Haque and Nur Zamal are  put for trial for allegation of charge u/s 395 of 

the IPC. 

  

2.     The factual matrix according to FIR in brief is that on the night of 

about 12.30 a.m. of 09 three numbers of miscreants forcefully entered 

into the house of the informant by opening the door and taken away gold 

and silver ornaments including cash amount of Rs. 5000/- from the 

informant. The miscreants also assaulted the informant‟s wife causing her 

injury. Hence, the prosecution case.     

 

3.  The ejahar was filed by one Tanka Prasad Upadhyay before I/C of 

Borghat Police Out Post under Tezpur Police station on 10-08-2015. On 

receipt the ejahar, the I/C of Borghat Police Out Post after giving GD 

Entry 187 dated 10-08-2015 forwarded the same to Tezpur Police Station 

for registering a case. On receipt of the ejahar, O/C Tezpur Police Station 

registered the case vide Tezpur PS Case No. 1035/15, u/s 458 of the IPC.   

 

4.    After completion of usual investigation, the O/C Tezpur PS sent up 

the case for trial against the accused persons, Hasen Ali, Moinuddin Haque, 

Babul Haque and Nur Zamal including one Hussain Ali u/s 395 of the IPC. 

 

5.     On being appeared the accused persons Hasen Ali, Moinuddin Haque, 

Babul Haque and Nur Zamal before this court, after hearing both the parties 

and on perusal of the record framed charge u/s 395 of the IPC against 

the accused persons, Hasen Ali, Moinuddin Haque, Babul Haque and Nur 

Zamal. Particulars of the charge are read over and explain to accused 

persons to which they pleaded not guilty and claimed to be tried.  

 It may be mentioned that before committal of the case, case 

against one accused namely Hussain Ali was filed.   
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6.  To substantiate the case, the prosecution has examined 6 

witnesses. After examination of said witnesses, learned counsel for the 

accused submitted to close the evidence stating that out of eight numbers 

of non official witnesses, six witnesses including the complainant nowhere 

supported the prosecution case. That apart, the statements of other 

witnesses no way reveals any materials against the accused recorded u/s 

161 Cr.P.C. Learned PP also conceded. On perusal of the statement of 

witnesses recorded so far, I think prosecution case would not develop 

even if examined the other witnesses. Speedy trial is the right of the 

accused person. As such, the prosecution evidence is closed. Statement 

of the accused is recorded u/s 313 Cr.P.C. All the allegations made 

against the accused and the evidence appears against the accused are 

put before him for his explanation where he denied the allegation and 

declined to adduce defence evidence.  

 

7.  I have also heard the argument put forwarded by the learned 

counsels of both sides.   

 

8.     The point for decision in this case are that : 

1. Whether on or about 12.30 a.m. at night of 09-08-

2015 at village Amolapam, under Tezpur P.S. accused 

persons committed dacoity in the house of Tanka 

Prasad Upadhyay by looting golden and silver 

ornaments and Rs. 5000/-  and thereby committed an 

offence punishable u/s 395 of the IPC?   

 

  REASONS AND DECISIONS THEREFOR. 

9.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

10.   PW-1, Smt. Sabita Devi, wife of the complainant and the alleged 

injured, stated that the inciedent took place about 2 years ago. The 

incident took place at about 12.30 O‟clock at night. At the said time, three 

miscreants entered into their house, looted some sari, one golden 
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“Mangal sutra” where two „bhoris” gold was there and cash amount of Rs. 

500/-. She could not recognize any of the dacoits as because they were 

covered their faces with clothes. They also assaulted her.         

     In cross-examination, she admitted that while police asked her 

she did not state before police that the looted articles i.e. “Mangal sutra” 

contained two „bhoris” gold.  

 

11.   PW-2, the complainant Sri Tanka Prasad Upadhyay, stated that he 

do not know any of the accused persons. The incident took place at  

12.30 O‟clock at night. They were in their house. Three miscreants 

entered into their house and tied them. They have also assaulted his wife 

Sabita devi and looted “Mangal sutra” and silver ornaments and cash 

amount of Rs. 5000/-. They could not recognize any of the miscreants as 

all the miscreants were covered their faces with clothes. That apart there 

was a darkness. They have also taken away his mobile. Then, he 

informed the matter to local people and on 10-08-2015 he filed the 

ejahar. Ext. 1 is the ejahar and Ext. 1(1) is his signature.         

     

12.    PW-3 Sri Rishi Ram Upadhaya, has stated that he do not know none 

of the accused persons. The incident took place about 1½ years ago at 

night. In the next morning he came to know that a dacoity incident took 

place in the house of Tanka Prasad Upadhyay. He also heard that the 

dacoits were looted gold “Mangal sutra and cash amount.         

  

13.    PW- 4 Sri Bijay Kr. Sarmah stated that he do not know none of the 

accused persons. The incident took place about 1½ years ago at night. In 

the next morning he came to know that a dacoity incident took place in 

the house of Tanka Prasad Upadhyay where the dacoits looted their gold 

ornaments and cash amount.  

 

14.  PW- 5 Sri Chandan Chetri stated that he do not know none of the 

accused persons. He even not aware about the incident.  
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15. PW- 6 Sri Ghana Shyam Upadhyay stated that he do not know 

none of the accused persons. Informant is his uncle. In the house of the 

informant a dacoity incident took place. He was reported by informant 

that at the time of commission of dacoity the dacoits were covered their 

faces to hide their identity.      

     

16.  These much is the evidence of the prosecution. As submitted by 

learned counsel for the accused as well as learned Public Prosecutor for 

the State, it has already stated that none of the witnesses stated anything 

against the accused as to involving in alleged dacoity. Therefore, the 

prosecution evidence was closed. In recording the statement u/s 313 

Cr.P.C. accused persons totally denied their guilty. 

17.  Keeping in mind the submissions advanced by learned counsels 

for both the parties, I am going to dispose of the case as follows. 

 

18. Before parting with the case record I would like to see what is the 

ingredients of alleged charge u/s 395 of the IPC.  

 

19. To prove the charge u/s 395 of the IPC, the prosecution must 

prove that –  

   (i) that robbery was committed or attempted. 

  (ii) That five or more persons committed or attempted to 

commit robbery; or that whole number of persons committing or 

attempting to commit robbery was five or more.   

  (iii) that such persons were acting conjointly.  

 

20. As discussed herein before, none of the witnesses even the 

complainant and victim could identify the miscreants as all the miscreants 

at the time of committing dacoity were covered their faces to hide their 

identity. Besides, the complainant himself stated that there was a 

darkness. The victim of hurt is the wife of the complainant. She also could 

not recognize any of the accused persons. Both the PW 1 and 2 simply 

stated that at the relevant night three miscreants came to their house, 
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looted some articles including gold “Mangal sutra” (weighing 2 bhoris), 

some silver ornaments and cash amount of Rs. 5000/-. But none of the 

said witnesses stated that the miscreants who committed dacoity were a 

member of five and such persons were acting conjointly. Both the 

witnesses were stated that the dacoits were a team of three persons. 

Only three persons were involved in the dacoity. Therefore, the evidence 

of any of the witnesses has not supported the prosecution case.  

 

21. Law is well settled that in absence of evidence and findings by the 

committal court that the accused persons along with three or more 

persons participated in the incident and conjointly committed an offence, 

a conviction u/s 395 of the IPC cannot be sustained.         

 

22.  As discussed above, there is no any evidence that the accused 

persons consisted five persons conjointly committed the robbery. On the 

other hand, there was no any TIP held to identify the accused persons. In 

fact neither the complainant and nor his wife stated that they know or 

recognized any of the miscreants. All the witnesses stated that the dacoits 

were coming by covering their faces with clothes so it is difficult to 

identify. Lastly, there is no any recovery of looted articles from the 

possession of any of the accused persons to infer any of the accused 

persons in the commission of alleged charge.      

 

23. There is no any discovery of the incriminating facts such as looted 

property, weapon used in the commission of crime. No doubt such 

circumstantial evidence is of different probative value but in the instant 

case there is no recovery of any of the looted articles.   

 

24.  In view of the aforesaid reasons, I am bound to hold that the 

prosecution has categorically failed to prove any of the ingredients of the 

alleged offence against the accused persons. Hence, they are entitled to     

get the benefit of doubt. Hence, accused persons, Hasen Ali, Moinuddin 

Haque, Babul Haque and Nur Zamal are acquitted on benefit of doubt and 

set them at liberty forthwith.   
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25.  Send back the GR Case record being No. 2089/15 to the learned 

committal court along with a copy of this order. 

 

  Given under my Hand and Seal of this Court on this the 8th day of 

March, 2017. 

  

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

  

Dictated and corrected by me 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
   
Dictation taken and transcribed by me:   
 
( R. Hazarika), Steno     
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EXHIBITS. 

  Exhibit 1    :   Ejahar. 

    

  

  

 

            (A.K. Borah) 
        SESSIONS JUDGE,   
                            SONITPUR: TEZPUR 
 

A  P  P  E  N  D I  X 

Prosecution Witness 

 Prosecution Witness No.1 :- Smt. Sabita Devi   

 Prosecution Witness No.2 :- Sri Tanka Pd. Upadhyaya 

 Prosecution Witness No.3 : Sri Rishi Ram Upadhyaya.    

 Prosecution Witness No.4 :- Sri Bijay Kr. Sarma, 

 Prosecution Witness No.5 :- Sri Chandan Chetri 

 Prosecution Witness No.6 :- Sri Ghanashyam Upadhyaya, 


